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Introduction 
 On September 14, 2019, the New York Times published the online headline, “A Harvard 
Professor Doubles Down: If You Take Epstein's Money, Do It in Secret,” with the subheading, 
“[Lessig] defend[s] soliciting donations from the convicted sex offender Jeffrey Epstein.” The 
article features an interview with renowned Harvard Law professor Lawrence Lessig about his 
blog post defending his friend and colleague Joichi Ito, former head of the Media Lab at the 
Massachusetts Institute of Technology, for accepting donations from Jeffrey Epstein. Lessig sued 
the Times for defamation, claiming the headline and lede were misleading and caused numerous 
attacks on his character both online and in person.1 In a subsequent blog post addressing the suit, 
Lessig claimed that, “the incentives of journalism in the Internet age…[to] drive eyeballs to your 
articles, so you can drive advertising revenue to your bottom line,” is what motivated the Times 
to publish a false online headline and lede.2 
         Lessig dropped the suit on April 2, 2020, after the New York Times online headline and 
subheading were changed to, “What Are the Ethics of Taking Tainted Funds?” and, “A 
conversation with Lawrence Lessig about Jeffrey Epstein, M.I.T. and reputation laundering.”3 
Although the case was settled out of court, Lessig’s suit points to an important and emerging 
field in defamation law which he deemed, “clickbait defamation.” This thesis will explore the 
field of clickbait defamation, looking at both the modern journalistic landscape that incentivizes 
the publication of clickbait and, the case law of “headline defamation,” led by the landmark case 
                                               
1 Andrew G Simpson, Harvard Professor Takes Aim at ‘Clickbait’ With Defamation Suit Against New York Times, 
INSURANCE JOURNAL (Jan. 4, 2020), 
https://www.insurancejournal.com/news/national/2020/01/14/554779.htm#:~:text=A%20Harvard%20University%2
0professor%20known,Jeffrey%20Epstein%20human%20trafficking%20scandal. 
2 Kris Olson, Harvard Law professor sues New York Times, alleging clickbait defamation, LEGAL NEWS (Jan. 15, 
2020), http://legalnews.com/detroit/1483612.  
3 Nellie Bowles, What Are the Ethics of Taking Tainted Funds?, THE NEW YORK TIMES (April 2, 2020), 
https://www.nytimes.com/2019/09/14/business/lessig-epstein-ito-mit.html.  
of Kaelin v. Globe Communications Corp.4 It is these older headline cases that are likely to 
inform any additional lawsuits claiming “clickbait defamation” in the future. 
 For the purpose of this thesis, “clickbait” will be defined as: An online news headline the 
primary purpose of which is to attract readers to “click” on its article and visit the media 
company’s website.5 These are often at the expense of the headline’s truth or relation to its 
article.6 The term can be best understood through an additional, more generic example. On 
January 7, 2018, the Mirror published an online article with the headline, “Did Caitlyn Jenner 
just let it slip that Kylie Jenner HAS already given birth?”7 The headline employed various 
techniques typical of tabloids including the use of celebrity subjects, a content rich vocabulary 
regarding an interesting topic (sex, pregnancy), and deliberate sentence structure in order to 
attract readers.8 However, the article itself did not include any of the drama found in the 
headline, but instead detailed an interview with Caitlyn on Piers Morgan's Life Stories in which 
she mistakenly said she had 13 grandchildren, when the correct number was eleven. This 
formula, presenting readers with an outrageous headline followed by an article that is not 
congruent with the claims of said headline, is the essence of clickbait. 
 While there is no scholarship on clickbait defamation itself, the idea that a headline can 
be defamatory on its face, or without context, is not new legal territory. In 1998, the U.S. Court 
of Appeals for the Ninth Circuit ruled in Kaelin v. Globe Communications Corp. that headlines 
                                               
4 162 F.3d 1036 (9th Cir. 1998). 
5 Abhijnan Chakraborty, Stop Clickbait: Detecting and Preventing Clickbaits in Online News Media, IEEE PRESS 
9-16 (2016). 
6 Mohammad Yousuf, Diving Deep into Clickbaits: Who Use Them to What Extents in Which Topics with What 
Effects?, ASSOCIATION FOR COMPUTING MACHINERY 232-239 (2017).  
7 Frances Kindon & Vicki Newman, Did Caitlyn Jenner just let it slip that Kylie Jenner HAS already given birth?, 
MIRROR (Jan. 6, 2018). (“And now Caitlyn Jenner has appeared to let the cat out of the bag whilst getting flustered 
over a question about her grandchildren.”) 
8 Deborah Schaffer, Shocking Secrets Revealed! The Language of Tabloid Headlines, 52 A REVIEW OF 
GENERAL SEMANTICS 27-46 (1995). (“Linguistic devices used in headlines of tabloid news to attract readers' 
attention are examined, identifying 4 recurrent elements: content-rich vocabulary, use of first name or well-known 
nicknames to identify celebrities, pseudoquotes, & poetic devices, eg, alliteration & assonance.”) 
may form the basis of a defamation action even though the accompanying article is not 
defamatory; ergo, they can in some instances be considered defamation per se.9 In the case, the 
defendant, the National Examiner, published a story with the headline on the front page, “COPS 
THINK KATO DID IT! … he fears they want him for perjury, say pals.” The headline referred 
to Kato Kaelin, a minor witness for the prosecution in the 1995 O. J. Simpson murder case and a 
former houseguest of Simpson’s. On page 17 of the newspaper, the subsequent article explained 
friends of the accused Kaelin believed the police might be investigating him for perjury. The 
plaintiff sued on the grounds that there could be confusion over whether the aforementioned “IT” 
was perjury or, in fact, the infamous murders of Nicole Brown Simpson and Ronald Goldman, 
for which O.J. Simpson was tried. The court ruled in favor of Kaelin, emphasizing that any 
clarification provided by the article was 17 pages away from, and was not referenced by, the 
cover headline.10 In its decision, the Ninth Circuit held that, in deciding whether an article 
nullifies any defamatory meaning of the headline, the jury could conclude it was too far removed 
from the headline to have the clarifying effect for which the defendant was arguing.11 
 This thesis will examine what scholars have to say about important headline defamation 
cases such as this one in hopes of connecting that body of literature to the issue of clickbait 
defamation. In addition, and before surveying headline defamation scholarship, this thesis will 
demonstrate how the current state of journalism is one that encourages, perhaps demands, the 
publication of clickbait headlines. Furthermore, this thesis will review how courts have ruled in 
traditional headline defamation cases in order to discern how this precedent might inform the 
                                               
9 Stephanie Levy, Headlines Alone May Constitute Libel, Ninth Circuit Says, ASSOC. OF TRIAL LAWYERS OF 
AMERICA (1999). (“Newspaper headlines may form the basis of a libel action even though the accompanying story 
is not defamatory, an en banc panel of the Ninth Circuit Court of Appeals has unanimously held.”)  
10 Id. (“The court found that a reasonable juror could conclude that the article was too far removed from the cover 
headline to have the salutary effect that Globe claimed.”) 
11 Joseph H. King, Jr., Defining the Internal Context for Communications Containing Allegedly Defamatory 
Headline Language, UNIVERSITY OF CINCINNATI LAW REVIEW (2003). (“Importantly, the court held that, in 
deciding whether ‘the story itself, clears up any false and defamatory meaning,’ the jury could ‘conclude that the 
Kaelin article was too far removed from the cover headline to have the salutary effect that Globe claims.’”) 
special circumstances presented by clickbait defamation in future cases. Finally, given this 
analysis, this thesis will discuss the key legal issues at stake in Prof. Lessig’s case, using it as a 
blueprint for future clickbait defamation cases. By establishing first the strong incentive for 
media companies to publish potentially defamatory clickbait headlines and, second, the 
defamatory qualities of headlines according to scholars and case law, this thesis will express the 
need for additional scholarship in the emerging field of clickbait defamation.  
 
Literature Review 
The foundational literature of this study has been divided into two categories for review. 
These categories arose from the study’s interdisciplinary nature in the fields of both journalism 
and law: (1) A definition of “clickbait” and an exploration of its recent rise in the field of 
journalism; and (2) a description of traditional “headline defamation” and those who have 
written about the phenomenon. By reviewing this research, the need for additional scholarship 
within the field of clickbait journalism will be made clear. 
The Rise of Clickbait in Journalism 
There are several incentives for media companies to use clickbait in the current market, 
and these have contributed to a rise in such headlines even by the most prestigious publications.12 
First, advertising is and has been one of the most critical revenue streams for media companies, 
with online advertising making up an increasing percentage of this revenue each year. From 
2011 to 2018, the Pew Research Center found that the share of newspaper advertising revenue 
from digital advertising doubled from 17 to 35 percent.13 For the global news industry, total 
                                               
12 Hamilton Nolan, How the Washington Post pulled off the hardest trick in journalism, COLUMBIA 
JOURNALISM REVIEW (Jan. 23, 2020), https://www.cjr.org/public_editor/washington-post-fluff-news.php. (“But, 
more than any of the others, the Post has pulled off the neat trick of combining prestige journalism with a shadow 
clickbait factory that puts out a steady flow of fast-turnaround, aggregated stories grasping at virality.”) 
13 Share of newspaper advertising revenue coming from digital advertising, PEW RESEARCH CENTER (2018), 
https://www.journalism.org/chart/sotnm-newspapers-percentage-of-newspaper-advertising-revenue-coming-from-
digital/.  
revenue and revenue generated by print advertising are both decreasing and, in response to this 
market shift, companies have begun to focus their efforts on the growing market of digital 
advertising to offset these losses.14 Digital advertising is becoming an increasing concern for 
publications, and this trend is shaping how they approach their content and businesses strategies. 
Furthermore, because revenue from individual advertisements is lower than, say, the revenue 
generated from a subscription to the news publication, there is a “bang for your buck” incentive 
to make headlines for provocative for the click, in order to generate the most possible income 
from online advertising.15 
Second, emerging technologies have allowed publications to more accurately track online 
clicks and article click through rates, or the percentage of people visiting a website who click a 
particular advertisement’s link. Publications can now know how many people read each article, 
how long readers stay on a page, and how they found the story. Stanford professor Angèle 
Christin claims this has important consequences for American newsrooms, specifically, with 
editors beginning to rely more heavily on these metrics as rationale for newsroom and story 
decisions.16 Previously incomparable stories can now be measured by the same standard of 
clicks. This has changed the way editors choose stories and headlines, as these clicks are an 
important factor for online advertising revenue and thus the profitability of the publication.17 
Stories are now more frequently chosen on the basis of their “clickability” rather than their 
quality, or “newsworthiness,” because more clicks now undeniably mean more revenue.18 For 
                                               
14 Newspaper Publisher Quarterly Update 12/30/19, First Research Industry Profiles FIRST RESEARCH 
INDUSTRY PROFILES (2019), http://libproxy.lib.unc.edu/login?url=https://www-proquest-
com.libproxy.lib.unc.edu/docview/2350337932?accountid=14244.  
15 Tyler Bishop, Subscriptions v. advertising models: Can they co-exist?, DIGITAL CONTEXT NEXT (2019), 
https://digitalcontentnext.org/blog/2019/08/26/subscriptions-v-advertising-models-can-they-co-exist/  
16 Angèle Christin, Counting Clicks: Quantification and Variation in Web Journalism in the United States and 
France, 123 THE AMERICAN JOURNAL OF SOCIOLOGY 1382-1415 (5 2018).  
17 Melissa de Whitte, What this Stanford scholar learned about clickbait will surprise you, STANFORD NEWS 
(2018), https://news.stanford.edu/2018/03/21/this-stanford-scholar-learned-clickbait-will-surprise/.  
18 Castulus Kolo, Strategic challenges of newspaper publishing in an international perspective, 40 NEWSPAPER 
RESEARCH JOURNAL 275-298 (3 2019). (“The higher the share of digital circulation in comparison to the share 
the purposes of this thesis, clickability will be defined as, “the desirability of a hyperlinked 
object,”19 and newsworthiness will be defined as, “interesting or important enough to a 
publication’s audience to warrant reporting or publishing.” So, clickbait headlines and articles 
are being chosen based on their desirability rather than their importance to the audience.  
In addition, with the emergence and popularity of news aggregators like Google News 
and Facebook News, news publications are increasingly dependent on such sites to attract online 
readers.20 Penelope Abernathy found that these algorithms often rely on the number of clicks and 
shares articles generate in a certain time frame, meaning that articles that do not generate enough 
clicks either locally or nationally will not make it onto news aggregation sites, and thus will not 
appear on the screens of thousands of readers.21 Abernathy goes on to reveal that, on Facebook’s 
“Today In” news aggregator, crime and human interest stories were disproportionately featured 
on the aggregator compared to front pages of local news publications.22 According to Michael A. 
DeVito, these aggregators operate by entirely different news standards than typical newsrooms, 
primarily based on what your online friends are also reading, forcing publications to track these 
new statistics and adapt to these new standards, publishing articles likely to be clicked by a 
certain demographic -- and unlike newspapers’ former target audiences.23  
This phenomenon has also changed the way individual writers are paid. Online 
publications are expanding and altering their platform to attract contributors and make the 
                                               
of digital advertising, the higher the growth rate of the sum of digital revenues—but with no significant impact on 
total growth.”) 
19 Dani Fankhauser, Click Here for the Origin of the Buzzword 'Clickability', MASHABLE (2013), 
https://mashable.com/2013/04/24/clickability/  
20 Joan Caldaza and Ricard Gil, What Do News Aggregators Do? Evidence from Google News in Spain and 
Germany, 39 MARKETING SCIENCE 1-284 (1 2020). (“Our results show the existence of a net market expansion 
effect through which news aggregators increase consumers' awareness of news outlets' contents, thereby increasing 
their number of visits.”) 
21 Penelope Muse Abernathy, News Deserts and Ghost Newspapers: Will Local News Survive? § 71-73(2020). 
(“UNC analysis found that the algorithm’s reliance on the number of shares in a certain time period can determine 
how timely the article is when it is posted, the type of information it conveys and the source”).  
22 Id. 
23 Michael A. DeVito, From Editors to Algorithms, 5 DIGITAL JOURNALISM 753-773 (6 2017).  
aforementioned metrics a larger factor in writer pay. Journalist David Carr found that media 
companies like TheStreet.com, The Daily Caller, and Gawker have all introduced pay structures 
partially or entirely based on clicks.24 These models incentivize contributors to write articles and 
headlines that attract readers first and provide news second. Professor C.W. Anderson cited 
instances at the Philadelphia Inquirer and Philly.com in which the entire newsroom revolved 
around clicks. Hard hitting and well-researched articles performed poorly on click-based 
company reports, forcing writers to pitch stories they knew would attract online readers.25 What 
ultimately drove this change was the fact that advanced news metrics made writers and editors 
more sensitive to what online readers liked, read: “clicked,” or disliked. These models have also 
changed where journalists are working within companies. Employment in digital newsrooms has 
increased 82 percent between 2008 and 2018, while traditional newsrooms have seen massive 
layoffs in the same time frame.26 
Third, media companies are now forced to navigate growing news and advertising 
competition from social media platforms and search engines. This is in large part due to how and 
where people are consuming their news. A.W. Geiger found that a rising number of Americans 
are getting their news online, with 34 percent of U.S. adults preferring to get news digitally in 
2018 compared to 28 percent in 2016.27 In 2019, with 68 percent of U.S. adults using social 
media in some capacity to stay informed, social media passed print journalism as a primary news 
source for Americans. Elisa Shearer and Katerina Eva Matsa believe this trend will continue in 
growth: Print and television readership and viewership are carried by older consumers (ages 50-
                                               
24 David Carr, Risks Abound as Reporters Play in Traffic, THE NEW YORK TIMES (2014), 
https://www.nytimes.com/2014/03/24/business/media/risks-abound-as-reporters-play-in-traffic.html. (“The 
availability of ready metrics on content is not only changing the way news organizations compensate their 
employees, but will have a significant effect on the news itself.”)  
25 C.W. Anderson, Between creative and quantified audiences: Web metrics and changing patterns of newswork in 
local US newsrooms, 12 JOURNALISM 550-566 (5 2011).  
26 A.W. Geiger, Key findings about the online news landscape in America, PEW RESEARCH CENTER (2019), 
https://www.pewresearch.org/fact-tank/2019/09/11/key-findings-about-the-online-news-landscape-in-america/.  
27 Id. At 2 
65+), but the younger generations (ages 18-49) that will define the news industry in upcoming 
years primarily rely on social media and online publications for news sources.28 Additionally, 
young Americans don’t rely on one platform in the way people have previously relied on 
television, increasing competition among online news sources.29 
With the vast and growing landscape of online news, it’s understandable that companies 
are focusing their efforts on digital advertising revenue and tailoring their content to meet this 
market demand. Yet, massive digital intermediaries like social media platforms and search 
engines are currently dominating the online advertising market. A study at eMarketer found that 
in 2019, Facebook and Google made up a combined 59.3 percent of the U.S. digital advertising 
revenue share.30 In 2018, Google made $4.7 billion in advertising revenue from its search and 
Google News programs. The entire U.S. news industry brought in $5.1 billion in digital 
advertising in the same year, according to David Chavern and his team at News Media 
Alliance.31  
As these digital intermediaries grow in market influence and become a more common 
way for readers to consume their news, publications are having to change the way they approach 
advertising and content in order to compete with them. Rasmus Kleis Nielsen and Sarah Anne 
Ganter have found that media companies are adopting aggressive and reactionary policies that 
work within sites like Facebook and Google due to a fear of missing out on their markets.32 One 
                                               
28 Elisa Shearer, Social media outpaces print newspapers in the U.S. as a news source, PEW RESEARCH CENTER 
(2018), https://www.pewresearch.org/fact-tank/2018/12/10/social-media-outpaces-print-newspapers-in-the-u-s-as-a-
news-source/.   
29 Elisa Shearer & Katerina Eva Matsa, News Use Across Social Media Platforms 2018, PEW RESEARCH 
CENTER (2018), https://www.journalism.org/2018/09/10/news-use-across-social-media-platforms-2018/. 
30 US Digital Ad Spending Will Surpass Traditional in 2019, EMARKETER (2019), 
https://www.emarketer.com/content/us-digital-ad-spending-will-surpass-traditional-in-2019.  
31 Marc Tracy, Google Made $4.7 Billion From the News Industry in 2018, Study Says, THE NEW YORK TIMES 
(2019). https://www.nytimes.com/2019/06/09/business/media/google-news-industry-antitrust.html.  
32 Rasmus Kleis Nielsen & Sarah Anne Ganter, Dealing with digital intermediaries: A case study of the relations 
between publishers and platforms, 20 NEW MEDIA AND SOCIETY 1600-17 (4 2018). (“The implication is that 
news media that developed into an increasingly independent institution in the 20th century—in part enabled by news 
media organizations’ control over channels of communication—are becoming dependent upon new digital 
such policy is mimicking the successful content format of digital intermediaries, one more 
concerned with ease of access than quality of news.33 This content resembles the bold, digestible, 
headline-centric news found on these sites.  
This points towards the final incentive for publications to post clickbait addressed in this 
thesis: a growing majority of people who are getting their news online no longer read beyond the 
headline of an article. A 2016 study done by computer scientists at Columbia University and the 
French National Institute stated that social media sites like Twitter are completely driven by 
clicks, and that 59 percent of links shared on these social media have never actually been 
clicked.34 Basically, people are sharing and interacting with news headlines without even reading 
their articles and, according to the study, these blind shares are really important in determining 
what news gets circulated. In fact, this is becoming such an issue that Twitter has recently 
launched a new feature that will prompt users to open up a link to an article before sharing it.35 
This trend is perfectly displayed through a 2016 article from the satirical news website the 
Science Post.36  On June 4, 2016, the publication posted an article with the headline, “Study: 
70% of Facebook users only read the headline of science stories before commenting.” However, 
although it had headline and a small lead, the rest of the article was a block of “lorem ipsum” 
text with no meaning. Despite this, the article was shared online roughly 46,000 times. In 
response to the growing importance of “shareability” in news, says Washington Post reporter 
Caitlin Dewey, online news publications have started to create content the sole purpose of which 
                                               
intermediaries that structure the media environment in ways that not only individual citizens but also large, resource-
rich, powerful organizations have to adapt to.”) 
33 Id. At 15 
34 Maksym Gabielkoy, et al., Social Clicks: What and Who Gets Read on Twitter?, ACM SIGMETRICS/ IFIP 
PERFORMANCE (2016), https://hal.inria.fr/hal-01281190. 
35 Carlie Porterfield, Twitter Begins Asking Users To Actually Read Articles Before Sharing Them, FORBES 
(2020), https://www.forbes.com/sites/carlieporterfield/2020/06/10/twitter-begins-asking-users-to-actually-read-
articles-before-sharing-them/?sh=7643dca66a3d.  
36 Study: 70% of Facebook users only read the headline of science stories before commenting, THE SCIENCE 
POST (2016). http://thesciencepost.com/study-70-of-facebook-commenters-only-read-the-
headline/?fbclid=IwAR0qPmLRq0YS5QQB8uefBiGhcGFYybh6ALZ6Dre0KQtyrGbcTnL1HlF29rA.   
is to be shared.37 Headlines and shareability are becoming increasingly important factors when 
deciding what to publish, setting the stage for the emergence of clickbait, the inherently 
shareable digital headline.  
In summary, media companies are incentivized now more than ever to publish clickbait 
for the following reasons: (1) Online advertising is becoming an increasingly important stream of 
revenue for media companies; (2) editors, especially in the U.S., have reacted to this growth in 
revenue as well as other factors by making “clickability” a major factor in determining both what 
stories to publish and the pay of contributors; (3) the same media companies are having to react 
to major competition in advertising and content from digital intermediaries, causing them to 
mimic successful practices of companies like Facebook and Google; and (4) a growing number 
of online readers are no longer reading beyond an articles headline, and are more frequently 
sharing these headlines. These practices result in news stories primarily concerned with 
attracting clicks in a highly competitive news environment and it is common, in the environment 
of these digital intermediaries, for only the headline of these articles to be read without context 
provided by the subsequent article, either on social media platforms or via smartphone 
notifications.38 As will be explored later in this thesis, clickbait has many potentially defamatory 
properties and, despite massive growth in its market, there has been no literature regarding the 
effects clickbait’s growth may have on defamation law. 
Defining Headline Defamation 
 “Defamation” is a false publication, made with some degree of fault, that causes injury 
to a person's reputation or trade.39 There are two major forms of defamation, defamation per se 
                                               
37 Caitlin Dewey, Forget click-bait. We’re living in the world of share-bait now., THE WASHINGTON POST 
(2014). https://www.washingtonpost.com/news/the-intersect/wp/2014/08/27/forget-click-bait-were-living-in-the-
world-of-share-bait-now/.  
38 Rachel Schallom, The value of push alerts goes beyond open rates, NIEMANLAB (2019), 
https://www.niemanlab.org/2019/12/the-value-of-push-alerts-goes-beyond-open-rates/.  
39 Robert F. Koets & Thomas Muskus, Defamation and Privacy, 3 OHIO JURISPRUDENCE (2020).  
and defamation per quod, and establishing the difference between the two is important before 
moving forward. Defamation per se is a defamatory publication that is obviously injurious to its 
subject without context, while defamation per quod is defamatory through implication and 
requires extrinsic evidence to prove injury.40 In lieu of any scholarship regarding clickbait 
defamation, this section will explore the similar field of “headline defamation.” As established in 
Kaelin v. Globe Communications Corp., headlines are not an area of communication free from 
liability.41 In fact, there are several defamation cases establishing the liability of a headline in 
various contexts. Context is a central component of defamation, even more so in headline 
defamation, and will be used in this review to separate scholarship regarding headline 
defamation cases into two camps representing two distinct interpretations of headline defamation 
law: (1) Cases in which scholars believe the headline must be taken in the context of its 
subsequent article (defamation per quod), and (2) cases in which scholars believe the headline 
may be taken independently from its subsequent article (defamation per se). 
The first camp comprises cases in which scholars believe the headline must be read in 
conjunction with its article to determine whether the defamatory accusation made by the plaintiff 
is acceptable. Scholars such as Donald M. Zupanec have acknowledged the “majority rule” that 
the headline should be considered along with the underlying article as a whole piece of language 
during evaluation.42 Zupanec states that most courts view a headline and its article as a single 
document when determining if they together are defamatory.43 Proponents of this rule can turn to 
                                               
40 John J. Dvorske, J.D., M.A., & Lucas Martin, J.D., Libel and Slander, 3 TEXAS JURISPRUDENCE (2020). 
41 Stephanie Levy, Headlines Alone May Constitute Libel, Ninth Circuit Says, ASSOC. OF TRIAL LAWYERS OF 
AMERICA (1999).   
42 Donald M. Zupanec, Libel by newspaper headlines, AMERICAN LAW REPORTS (1979). (“As a general rule, 
both a headline and the article to which it is attached are to be considered as one document in determining whether 
they are libelous, to ascertain the character of the libel, and to determine the person against whom the libel is 
directed.”) 
43 Id. § 3 (“it therefore is necessary to construe a headline in conjunction with the article to which it refers in order to 
determine whether the headline is defamatory,”) 
cases such as Journal-Gazette Co., Inc. v. Bandido's, Inc.44, Molin v. Trentonian45, and Blake v. 
Gannett Co., Inc.46 Kristina E. Music Biro, et al. states the school of thought plainly:  
The general rule is that headlines are to be construed in conjunction with their 
accompanying articles in determining whether a publication is defamatory. The title of an 
article is a factor to be considered in its construction if the title accurately reflects the 
contents of the article. A false implication or impression may be created by the 
positioning of true statements and headlines.47 
 
Christine M. G. Davis, et al. agree that, typically, headlines and their articles must be 
understood in relation to each other when determining the liability of each piece of the 
publication.48 Davis, et al. goes on to say that a potentially defamatory headline may be cured of 
its liability when understood in tandem with clarifying language found in the body of the article, 
and vice versa.49 Paul M. Coltoff, et al. illustrate this dynamic using the example of Huon v. 
Denton. In that case, the court ruled in favor of the defendant Gawker after the publication ran an 
online story with the headline, “Acquitted Rapist Sues Blog for Calling Him Serial Rapist.”50 
Charges of criminal sexual activity, such as rape, are typically defamatory per se; however, 
Coltoff, et al. points out that the court ruled that the headline’s subsequent article indicated the 
attorney was acquitted of all sexual assault charges, and thus allowed the headline to be 
construed innocently.51 
                                               
44 712 N.E.2d 446 (Ind. 1999).  
45 297 N.J. Super. 153, 687 A.2d 1022, 1023–24 (App.Div.1997) 
46 529 So.2d 595, 602 (Miss.1988). 
47 Kristina E. Music Biro, et al., Libel and Slander, 2 AMERICAN JURISPRUDENCE (2020).  
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The aforementioned Blake v. Gannett Co., Inc. was used by Joseph H. King, Jr. to 
illustrate the majority rule.52 In the case, a headline regarding the plaintiff stated: “Blake found in 
default on grain storage contract,” immediately followed by the subheading: “Fraud trial opens, 
Page 3B.” However, the fraud trial did not deal with Blake, but an unrelated Florida 
businessman. The text of the article discussed Blake's grain elevator operations and did not 
accuse him of fraud or state he was on trial for fraud. King, Jr. notes that the court adhered to 
majority rule stating, “This court cannot say that the ordinary, average reader, after reading both 
headlines and texts, could conclude that Blake was being tried for fraud.”53 When taken in the 
full context of the article, the potentially defamatory headline could be understood as not 
applying to the plaintiff. 
Despite many state laws, there is no federal defamation law supporting the majority rule. 
The U.S. Supreme Court case Milkovich v. Lorain Journal Co. 54 hints at considering a headline 
within the context of its column, but it does not clarify whether the Court viewed the assumption 
as a matter of state or federal law.55 Due to this lack of clarity, and overall heterogeneity in state 
majority rule laws in terms of the circumstances and breadth of headline context, there is 
adequate room for another interpretation, one that exists in direct opposition to the majority rule.  
This second camp includes cases in which scholars believe the defamatory language of a 
headline may be understood separately from its article under certain circumstances. Perhaps the 
most important case following this approach is the aforementioned Kaelin v. Globe 
Communications Corp., but other cases falling into this camp include Crall v. Gannett Satellite 
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Info. Network, Inc.56, Cochran v. Indianapolis Newspapers, Inc.57, and Gambuzza v. Time, Inc.58 
King Jr. notes that scholarship surrounding these decisions endorses the concept that the 
defamatory nature of a headline depends on whether readers of the publication would normally 
read the entire article, only parts of it, or just the headline itself.59 These cases and their 
scholarship focus more than those of the first camp on the conditions of the publication. In the 
first camp, potentially defamatory headlines are often neutralized by factual article text. This 
alternate interpretation more seriously considers whether the full text, even if facially corrective, 
would normally clarify an incorrect headline under the circumstances reasonably expected of 
readers.60  
Zupanec uses Gambuzza v. Time, Inc. to illustrate this interpretation, explaining that the 
appropriate test for cases in which the headline may be separate from its article is whether or not 
the article would ordinarily be read with the headline.61 In such an instance as Gambuzza, when 
the headline would be ordinarily appraised without its subsequent article, Zupanec says the 
defamatory content in said headline could be considered defamatory per se. Davis, et al. 
additionally puts forth this test of the case, stating:  
In some instances, the headline alone may provide a basis for a finding of libel, even 
though the article itself is innocuous, since the headline is often all that is read by the 
casual reader. In this situation, the question as to whether the headline may be appraised 
separately from the article depends upon whether the accompanying article is one which 
would ordinarily be read with the headline.62 
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Music Biro, et al. applies a similar test to the case of Schermerhorn v. Rosenberg, in 
which New York State Senator Richard Schermerhorn sued the Times Herald Record and its 
reporter, Ron Rosenberg, for defamation regarding the headline, “Schermerhorn says NDDC can 
do without blacks.”63 Music Biro, et al. states that the second camp’s test, when applied to the 
case, shows that the headline is not a “fair index” of its subsequent article, and thus must be 
examined independently to determine its liability.64 This idea established by headline defamation 
scholarship, that some headlines may be understood as defamatory without the context of their 
articles, has important repercussions in a journalism landscape that is becoming more headline-
centric, with many consumers only reading a story’s headline.65 
In summary, there is a school of thought within headline defamation law that a headline 
may be understood as defamatory independent from its subsequent article. Factors to consider in 
such decisions include the distance of potentially clarifying article context from the headline, and 
circumstances of the publication that might affect how much of the article readers might 
reasonably consume. It could be argued that potential clickbait defamation cases may be 
evaluated using reasoning supported by cases within this camp, as clickbait exists under unique 
circumstances unlike those of past journalistic landscapes, often separate from their subsequent 
article. Despite this, there has been no scholarship addressing the effects clickbait may have on 
headline defamation law, or how clickbait might be evaluated using scholarship and precedent 
from the field, specifically what has been referred to in this thesis as the “second camp.”  
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Justification 
As established, the current landscape of journalism is one that rewards media companies 
for publishing clickbait headlines that attract readers using potentially defamatory language. It 
has also been established in this thesis that a number of scholars believe that headlines can be 
facially defamatory without added context. However, no scholarship has been published that 
explores how the defamatory aspects of headlines apply to the increasingly popular medium of 
clickbait. This thesis is important because it fills this gap in scholarship, connecting headline 
defamation precedent to the area of clickbait, using Lessig’s suit as a touchstone.  
Research Questions 
The thesis will address the following research questions:  
(1) How have courts ruled in traditional headline defamation cases? This section will 
review cases at the district court and appeals court level.  
(2) How might this precedent inform the special circumstances presented by clickbait 
defamation in future cases? This section will address the unique environment 
created by clickbait journalism and compared to the environment of traditional 
defamation cases. 
(3) Given this analysis, what would have been the key legal issues at stake in Prof. 
Lessig’s case and how might a court view the precedent discussed here? This 
section will review Prof. Lessig’s complaint and the case law to arrive at 





 This thesis has two major limitations. First, there is currently no case law discussing 
clickbait defamation outside of Lessig’s suit, which was settled out of court and had no ruling. 
For this reason, the legal analysis of clickbait defamation must rely on headline defamation law 
and attempt to highlight similarities and draw analogies from one field to the other. Second, the 
entirety of the legal research done for this thesis relies on the database Westlaw, which has its 
own limitations. For example, all existing case law that might be of interest to my thesis cannot 
be accessed on this data base. Because of this, the scope of the research relies only on Westlaw’s 
algorithms and interpretations of the relevant scholarship and case law. 
Findings 
 This section will serve as an overview of major headline defamation cases heard at the 
district and appeals court level, the purpose of which is to establish important precedent for 
future clickbait defamation cases. Throughout this overview, brief connections will be made 
between these cases’ rulings and the emerging field of clickbait defamation. These connections 
will serve as breadcrumbs, tracking similarities between headline and clickbait defamation as the 
thesis approaches its larger analysis of how such similarities might inform the special 
circumstances presented by clickbait defamation in the future.  
This overview will assume a chronological structure, moving through the history of 
landmark headline defamation cases as the field approaches a revolution in the form of online 
clickbait and its potentially libelous properties. The hope of this section of findings is that, by 
examining how headline defamation law has changed, and stayed the same, throughout decades 
of U.S. district and appeals courts and media environments, it will become apparent how the 
logic established in these cases can and will apply to the emerging field of clickbait defamation, 
and the unique media environment that surrounds such publications. Through a comprehensive 
review of this case law, the relevance of these rulings to the field of clickbait defamation will be 
established, and will be further expanded upon in the subsequent section of analysis.   
 Before moving on to these cases, though, it’s necessary to discuss any U.S. Supreme 
Court rulings that could be applicable to future clickbait defamation cases, as such decisions 
supersede any rulings at the district or appeals court level, and would thus be more influential in 
potential clickbait defamation decisions. There exists only one case that could have such an 
influence on this emerging field, and although it does not provide clarity on whether the Court 
considers its ruling a federal or state matter, the case is undeniably worth addressing prior to the 
presentation and discussion of other findings.  
Milkovich v. Lorain Journal Co. 
 Milkovich was the wrestling coach at Maple Heights High School in Ohio and, during the 
1974 season, his team was involved in a fight at a home match during which several people were 
injured. After the fight, the Ohio High School Athletic Association (OSHAA) placed the team on 
probation. Several parents and students responded to this probation by suing the OSHAA in the 
Court of Common Pleas, seeking a restraining order of the probation on the grounds that due 
process had not been afforded to the members of the team. The court overturned the conviction 
and the next day the News–Herald, owned by Lorain Journal Co., published an opinion article 
with the heading, “Maple beat the law with the ‘big lie,’” along with its writer J. Theodore 
Diadiun’s photograph and the caption “TD Says.” The article alleged that Milkovich had lied so 
the probation would be overturned. Milkovich sued the newspaper and Diadiun for defamation, 
claiming that the headline and subsequent article, “accused [the] plaintiff of committing the 
crime of perjury, an indictable offense in the State of Ohio, and damaged [the] plaintiff directly 
in his life-time occupation of coach and teacher, and constituted libel per se.”66  
 After nearly 15 years in the Ohio state court system, Lorain Journal Co. was granted a 
summary judgment by the reasoning that the column was a constitutionally protected opinion. 
The U.S. Supreme Court overturned this ruling, with the majority opinion from Chief Justice 
William Rehnquist arguing that, while the Court consistently recognizes the First Amendment's 
guarantee of free and uninhibited discussion of public issues, there also exists, with relatively 
equal importance, the “important social values which underlie the law of defamation,” and 
recognizing that “[s]ociety has a pervasive and strong interest in preventing and redressing 
attacks upon reputation.”67  
 The ruling of this case, however, is not as important to the emerging field of clickbait 
defamation as what the Court accepted regarding the appropriate context in which Diadiun’s 
claims were to be understood. In both Rehnquist’s majority opinion and the dissenting opinion, 
written by Justice William J. Brennan Jr., the Court agrees that the entire article should be 
considered in deciding whether a statement is a provable statement rather than opinion, with 
Rehnquist citing “the general tenor of the article,” along with its subheading, as a factor in 
whether Diadiun’s claims could be considered an assertion of fact or “loose, figurative, or 
hyperbolic language which would negate the impression that the writer was seriously 
maintaining that petitioner committed the crime of perjury.”68 In addition, while disagreeing with 
many of the Ohio courts’ interpretations, neither Rehnquist nor Brennan Jr. directly challenge the 
analysis of the context of Diadiun’s claims by the Supreme Court of Ohio,69 which considered 
both the large caption of “TD says,” and the broader context of the entire article’s placement on 
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the sports page of the paper as important factors to consider when deciding if the claim could be 
an opinion or statement of fact.70  
 Despite these claims in both opinions, it is never expressly stated by the Court whether it 
viewed the assumption that that the entire article should be considered in deciding whether a 
published statement is a provable statement as a matter of state law or federal constitutional law. 
For this reason, there exists much uncertainty at the district and appeals court level regarding in 
what context a published statement, including a headline, should be considered in defamation 
suits. The following mix of cases both uphold and depart with the line of logic found in 
Milkovich v. Lorain Journal Co., and will provide further insight into how these rulings might 
affect potential future clickbait defamation cases. After reviewing these cases this thesis will 
explore how these rulings inform the special circumstances presented by clickbait defamation in 
future cases.  
Las Vegas Sun, Inc. v. Franklin 
 Franklin, an attorney, was approached by a Las Vegas doctor, who advised him of a 
pregnant woman who was considering giving up her child for adoption. He was also advised that 
a married couple was willing to adopt the child and compensate the mother for loss of wages due 
to the pregnancy. He interviewed the expectant mother, learned that the child was not yet born, 
advised against adoption but left his name in case the mother decided on adoption.71  
After birth of the child, the mother came to Franklin's office and discussed the adoption 
with him, eventually agreeing to an adoption with the aforementioned married couple, whose 
compensation to the mother would equal $300. Papers were prepared by Franklin and later 
executed by a notary public. The papers did not disclose the names of the adopting parents, but 
instead had a blank space intended for the names when it was signed and acknowledged. 
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Franklin later filled in the names of the adopting parents, and received a $100 fee for his services 
from them. Later, the biological mother and father of the child were married and sought to 
revoke the consent and to obtain from Franklin the names of the persons with whom the child 
had been placed, but Franklin refused to do so.72  
The Las Vegas Sun, a local newspaper, published an article about the ordeal, the fourth in 
a series relating to Franklin. The article itself was accurate and “factually recited the manner in 
which Franklin had secured the relinquishment of a baby for adoption.” However, Franklin 
believed that the headline and tagline of the article were libelous, reading: “Babies For Sale. 
Franklin Black Market Trade Of Child Told,” and, “Tomorrow—Blackmail By Franklin.” 
Franklin won the original suit and was awarded $190,000 in damages. The Sun appealed the 
decision to the Nevada Supreme Court, which eventually ruled in favor of Franklin.73  
The Sun argued that the headline and tagline must be read in tandem with their 
accompanying article in order to determine whether or not they are libelous, since the article 
cleared up any potentially libelous claims in the headline and tagline. In its ruling, however, the 
court stated that this is not necessary because of the circumstances of its publication and what 
can be expected of the average Las Vegas Sun reader:  
The text of a newspaper article is not ordinarily the context of its headline, since the 
public frequently reads only the headline. The same is true of a tag-line or leader, since 
the public frequently reads only the leader without reading the subsequent article to 
which it refers. The defamation of Franklin contained in the headline was complete upon 
its face. It was not necessary to read the article in order that the defamatory nature of the 
statement be understood or connected with Franklin. The same is true of the tag-line.74 
 
When considered alone and without the clarification provided by what has been 
established as a factual article, the claims that Franklin engaged in both the black-market trade of 
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a child and blackmail are obviously defamatory. Additionally, the court’s claims that, even in 
1958, the average reader would typically only read the headline and tagline of an article have 
important applications to the field of clickbait defamation that will be explored later in the thesis.  
Gambuzza v. Time, Inc. 
 On February 16, 1962, Life Magazine published an article about the exchange of the 
convicted Russian spy, Rudolf Abel, for the American U–2 pilot, Francis Gary Powers, with the 
title, “The Great Spy Swap, An Album of Intrigue.” The first section of the article described the 
exchange in detail, followed by a two-page spread with the caption, “Bizarre Picture Record of a 
Master Russian Spy and a Luckless U.S. Pilot.” This spread consisted of twelve photographs 
each with a legend beneath it consisting of three printed lines. One of these photographs is of the 
plaintiff, Frank Gambuzza, owner of a radio shop, with its legend reading: “HIS ADMIRER. 
Frank Gambuzza, a radio dealer who sold Abel some parts for a wireless receiver, praised the 
Russian for his electronic know-how.”75 
Gambuzza sued Time Inc., owner of the magazine, claiming that the headline of the 
legend was libelous because it portrayed him as an admirer of a Russian spy, an inherently 
negative trait during such a contentious time between the U.S. and Russia. After Gambuzza sued, 
Time filed a motion to dismiss the complaint, which was denied. Time appealed this decision, 
with the New York Supreme Court eventually reversing the decision and ruling in favor of Time. 
In its decision, the court made several important claims regarding the defamatory nature and 
context of headlines that will expanded upon later in this thesis.  
In his suit, Gambuzza claimed that the defamatory words, “HIS ADMIRER,” were 
technically a headline, and thus should be considered without the context of the rest of the 
sentence that appears in the legend when determining whether or not it is libelous. The court 
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disagreed. While acknowledging that there are some instances in which “the headline itself may 
be appraised separately as a libelous publication,” the court believed that the proximity of the 
phrase, “HIS ADMIRER,” to the rest of the legend prevented it from being considered separate 
from the clarifying words that followed it. Even if the court was to consider this phrase a 
headline, the physical distance between it and the remainder of the legend made the two 
inseparable, allowing them to be read together when reading for defamation.  
In fact, the court wrote: “This case is not at all analogous to a situation involving a 
headline.” In its ruling, the court explained the circumstances of a typical headline defamation 
case, circumstances that will be analyzed later in this thesis as they apply to clickbait:  
In such case a person passing a newsstand or otherwise seeing a newspaper may be able 
to catch a glimpse of a headline without the opportunity or desire to read the 
accompanying article or may skim through the paper jumping from headline to headline. 
In the situation here presented—particularly because of the physical setup of the 
legend—the article must be considered as a whole and its meaning gleaned not from 
isolated portions thereof but rather from the entire article and the apparent object of the 
writer.76  
 
McNair v. Hearst Corp. 
 On July 28, 1970, the Seattle Post-Intelligencer carried a news article on its front page, 
the headline and first two paragraphs of which read:  
The High Cost of Divorce: Five years ago, Barbara Evans hired a lawyer to represent her 
in a divorce action. Today the lawyer owns the home, worth between $55,000 and 
$65,000, which Mrs. Evans received as part of the 1966 divorce settlement.77 
 
The remainder of the article, which included more the fifty additional paragraphs and 
spanned over three different pages in the newspaper, explained that Barbara Evans had hired a 
lawyer, McNair, for an agreed fee of $3,000, and that Evans’ loss of her property was due not to 
McNair’s avarice but rather the failure of Evans’ divorced husband to meet his financial 
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obligations to her. McNair sued Heart Corp., owner of the Post-Intelligencer, claiming that the 
article was defamatory. Hearst Corp. appealed and was issued a summary judgement that was 
eventually reversed and remanded by the Ninth Circuit of the U.S. Court of Appeals.  
In its decision, the court claimed that the summary judgement issued in favor of Hearst 
Corp. was premature and that, although the article read in its entire was actually true, the ‘truth’ 
or ‘falsity’ of an article should depend on “what it is read to say,” or how it would ordinarily be 
read by the average reader.78 In the case of this article, when considering which sections would 
typically be read, the court contends that, “a reasonable reader might well have [incorrectly] read 
this portion of the article as stating that Barbara Evans had, as the hire of a divorce lawyer, 
parted with property worth to her between $55,000 and $65,000.”79  
Although the remainder of the article may clear up any misunderstanding the reader 
could have, the court stated that the question of whether or not the article achieved this clarifying 
quality was not a matter of law but rather should be decided by a jury. The court wrote that it 
additionally could not agree with Hearst Corp.’s statement that the publication was without 
malice. The court posited that the Post-Intelligencer perhaps published the false headline and 
opening paragraphs with knowledge of their falsity in order to attract readers through the 
impression of the scandalous story conveyed in those opening sentences:  
After all, what a newspaper regards as newsworthy usually makes its appearance in the 
headline and lead paragraph. This is what is intended to compel the reader's attention. A 





                                               
78 Id. At 1311 
79 Id. At 1310 
80 Id. At 1311 
Schermerhorn v. Rosenberg 
 Richard E. Schermerhorn was a New York State Senator who had represented the 40th 
Senatorial District since 1970 at the time of the trial. In March, 1973 he proposed a bill to 
establish a corporation known as the Newburgh Development District Corporation, or NDDC, 
set to finance the redevelopment of portions of the City of Newburgh. The NDDC was to issue 
$50,000,000 in bonds to finance the reconstruction. However, it became apparent that the 
proposal was causing serious concern in Newburgh's Black and Hispanic communities, which 
had been plagued by failed attempts to reconstruct the city in the past. So, efforts were begun to 
ensure representation from those communities on the board of directors of the NDDC. 
The Times Herald Record, a Middletown newspaper published by Ottaway Newspapers, Inc., 
became interested in these efforts, assigning several reporters, including defendant Ron 
Rosenberg, to cover the potential impact of the bill on Newburgh's Black and Hispanic 
communities.81 
Rosenberg called Senator Schermerhorn at his home to ask his opinion on diversity 
within the NDDC's board of directors. The Senator talked at length with the reporter, and both 
parties basically agreed on the content of the interview and that nothing outrageous or racist was 
said by the Senator. However, On April 2, 1973, the Times Herald published an article by 
Rosenberg about the interview, the headline of which read: “Schermerhorn says NDDC can do 
without blacks.”82 The backlash from the article and its headline was immense, and 
Schermerhorn received a massive amount of bad press, becoming the target of the first resolution 
in the history of the New York State Senate to call for the censure of a Senator.  
During this process, Rosenberg assured a number of the senators trying Schermerhorn 
that he had several tapes of his interview with Schermerhorn. However, throughout the entire 
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censure trial and the subsequent libel suit Schermerhorn brought against him, Rosenberg was 
never able to provide these tapes. Schermerhorn avoided censure, gaining the support of several 
senators who had attempted to censure him, and won his libel suit after his appeal to the New 
York Supreme Court Appellate Division. 
In its decision, the court established important guidelines regarding the “fair index rule,” 
guidelines that applied to both the headline defamation cases following Schermerhorn, and 
potential clickbait defamation cases. The rule is laid out plainly:  
To determine whether the headline is a fair index of the article with which it appears, 
both must be considered together…If the headline is a fair index of an accurate article, it 
is not actionable. If it is not a fair index, then the headline must be examined 
independently to determine whether it is actionable under general principles of libel. That 
the defamatory meaning of the headline may be dispelled by a reading of the entire article 
is of no avail to the publisher.83 
 
The court claimed that Rosenberg’s headline was not a fair index of its subsequent article 
since the article contained no inaccuracies and, when examined without the article’s context by a 
jury, did have the capacity for defamation by implying that, “[Schermerhorn] had expressed a 
desire that blacks be excluded from the board of directors of his proposed NDDC.”84 In addition, 
the court touched briefly on the environment in which the average reader often encounters a 
headline, and what this environment means for the potentially defamatory properties of 
headlines. This statement, which finds its roots in the ruling from Gambuzza v. Time, Inc.,85 has 
important repercussions for the world of clickbait defamation that will be explored later in the 
thesis: “A headline is often all that is read by the casual reader and therefore separately carries a 
potential for injury as great as any other false publication.”86  
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Blake v. Gannett Co., Inc. 
 From 1983 to 1984, Gannett News Service, Inc. published a series of news articles 
regarding the Farmers Home Administration (“FmHA”), a federal agency responsible for a 
federal farm loan program, and its “alleged mismanagement of funds in approving loans for 
borrowers of substantial net worth.”87 A number of these articles, which gained national 
attention, focused on P.L. Blake, the owner of the Mississippi-based DeWitt Corporation and one 
of FmHA’s top borrowers. On December 7, 1984, Blake filed a suit in the Circuit Court of Hinds 
County, Miss., against Gannett Co., Inc., Gannett News Service, Inc. and Mississippi Publishers 
Corporation alleging libel and false light invasion of privacy. Gannett Co., Inc. was issued a 
summary judgement in their favor which Blake appealed to the Mississippi Supreme Court, 
assigning error to five findings in the Hinds County Circuit Court’s ruling.88  
 The Supreme Court affirmed the summary judgement in favor of Gannett Co., Inc. When 
addressing Blake’s fifth and final criticism of the findings, concerning four of Gannett’s 
headlines referencing Blake, the court deviated from the many of the other rulings addressed in 
this section of the thesis. These headlines read as follows:  
 Pleading poverty, he makes millions 
 The P.L. Blake empire has good credit in Washington 
 The rich grow richer on farmers' loan plan 
 Political contributions: the fertilizer for obtaining FmHA loans89 
 
 In its decision, the court relied on state precedent set by Whitten v. Commercial Dispatch 
Pub. Co., Inc.90, stating that any publication must be considered as a whole when deciding 
whether or not it is libelous, not as separate entities of “headline” and “article.” However, the 
court’s reasoning behind this decision, and the previous decision in Whitten, is that it believes 
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that no ordinary reader would read a headline separate from its article. By this logic, if an 
ordinary reader were to read a headline alone without its article, then that headline could be 
similarly read alone by the court when determining if it is libelous.  
Kaelin v. Globe Communications Corp.  
 Much of the background of this case was already provided in the “Introduction” section 
of this thesis. These details will be restated here with additional depth. Brian “Kato” Kaelin 
became a public figure during the trial of O.J. Simpson for the killings of Nicole Brown Simpson 
and Ronald Goldman. He was a houseguest of Simpson's, and testified to various events 
surrounding the killings during Simpson’s highly-televised trial. Simpson was acquitted of the 
double murders on October 3, 1995, and one week later, the National Examiner, a weekly 
newspaper published by Globe Communications Corp., featured an article with the following 
headline on its cover: “COPS THINK KATO DID IT! … he fears they want him for perjury, say 
pals.”91 The article, which was featured on page 17 of the newspaper, featured the following 
headline over its text: “KATO KAELIN … COPS THINK KATO DID IT! … he fears they want 
him for perjury, say pals.”92  
However, the cops did not think that Kato Kaelin murdered Brown and Goldman, as the 
headline implies, and the publisher of the National Examiner did not believe that they did. Kaelin 
sued Globe Communications Corp., claimed that the headline itself, not its article, was 
defamatory and published with actual malice. The U.S. Court of Appeals for the Ninth Circuit 
ruled in favor of Kaelin after an appeal by Globe Communications Corp. In its decision, the court 
explained that this was a “headline defamation” case in every sense of the term:  
Although Kaelin complains about the first sentence of the article on page 17, we assume 
for the purposes of this appeal that the text of the story is not defamatory. This case is 
about the headlines, especially the one appearing on the cover. The first issue is whether 
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the headlines alone are susceptible of a false and defamatory meaning and, if so, whether 
they can be the basis of a libel action even though the accompanying story is not 
defamatory.93 
 
The court concluded that yes, this particular headline was susceptible to a false and 
defamatory meaning. Its reasoning for such a conclusion was that the headline’s accompanying 
article, despite having the capacity to clarify any libelous statements made in said headline, was 
too far removed from the front page to have such a clarifying effect. Due to this 17-page distance 
between the libelous headline and its truthful article, the average reader would ordinarily not 
experience the two together. The court relied on a previous Ninth Circuit case, Eastwood v. 
National Enquirer, Inc.,94 in characterizing a type of “average reader” as someone who perhaps 
“merely glance[d] at the headlines while waiting at the supermarket checkout counter.” The court 
also cited an additional Ninth Circuit case, Empire Printing Co v. Roden,95 in claiming that 
publications might intentionally place headlines above text inconsistent with their meaning in 
order to attract readers or achieve some other effect. All of this taken together establishes 
important precedent for headline and clickbait defamation cases, especially those in which there 
is considerable “distance” between the headline and its article:  
The Kaelin story was located 17 pages away from the cover. In this respect, the National 
Examiner's front page headline is unlike a conventional headline that immediately 
precedes a newspaper story, and nowhere does the cover headline reference the internal 
page where readers could locate the article. A reasonable juror could conclude that the 
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Journal-Gazette Co., Inc. v. Bandido's, Inc. 
On September 13, 1988, the Allen County Board of Public Health conducted a health 
inspection of Bandido's, a Mexican restaurant in Fort Wayne, Indiana. In the report, the inspector 
identified several violations, stating: “Evidence of flies, roaches and rodents noted. Advise 
exterminator to do a full clean out of premise. Rodent droppings noted only in restroom.” This 
report led to a hearing by the Fort Wayne—Allen County Board of Public Health to determine 
whether the restaurant permit should be revoked. In this hearing, the Board of Public Health 
revoked Bandido's permit and closed the restaurant. 
The Fort Wayne Journal–Gazette, a daily newspaper, assigned a reporter to write an 
article about the closing of Bandido's. The story was written but no headline was given by the 
reporter who, after handing the story off to her editor, never saw the story again before 
publication. After this handoff, the story went through five levels of editors, who all provided 
varying levels of edits to the story, as well as the headline and the subheadline, which were at 
issue in this case. The article was published on October 6, 1998, with the headline, “Health board 
shuts doors of Bandido's,” and the subheadline, “Inspectors find rats, roaches at local eatery.”97 
The story was entirely accurate; however, the subheadline incorrectly used the word 
“rats,” when the health board had in fact never discovered rats at Bandido's, and the word “rats” 
never appeared in the article. After a drawn-out process involving two different lawyers acting 
on behalf of Bandido’s, and a subsequent apology article published by the Journal-Gazette, 
Bandido's filed a defamation suit on November 21, 1988.98 
After trial and appeal, the Indiana State Court of Appeals ruled in favor of the Journal-
Gazette, “finding that there was not clear and convincing proof of actual malice.”99 In its 
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examination of whether the printing of the subheadline, “Inspectors find rats, roaches at local 
eatery,” constituted actual malice, and whether the subheadline and the article should be read 
together or independently in order to determine whether it was defamatory, the court applied the 
“fair index rule,” which was discussed at length earlier in this thesis when examining the New 
York Supreme Court case Schermerhorn v Rosenberg.100 
 In its application of the fair index rule, the court found that, although the terms “rodents” 
and “rats” are exceptionally close in meaning, the subheadline’s misuse of the word “rats” 
“clearly creates the impression that Bandido's was closed solely because of the discovery of rats 
and roaches,” and thus, “conjures up a depiction of the restaurant which is not entirely 
accurate.”101 So, the court chose to evaluate the subheadline independently to determine whether 
or not it was defamatory. In this section of its decision, the court also made an argument 
especially applicable to the field of headline defamation, which will be addressed later in this 
thesis:  
[A] defamatory headline may be much more injurious to a party than a defamatory article 
where the false statement may be buried in the story and go unnoticed by the average 
reader. This is especially true when an individual reads only the headline and not the 
story.102  
 
Solano v. Playgirl, Inc.  
 In January 1999, Playgirl magazine released an issue featuring Jose Solano, Jr., best 
known for his role as “Manny Gutierrez” on the show “Baywatch,” as its cover star. On the 
issue’s cover, Solano was shown shirtless and wearing red lifeguard trunks, the uniform of his 
“Baywatch” character, under the heading, “TV Guys. PRIMETIME'S SEXY YOUNG STARS 
EXPOSED.” This was a typical cover for Playgirl, which targets a female audience and typically 
                                               
100 73 A.D.2d 276, 426 N.Y.S.2d 274, 283 (1980) 
101 Journal-Gazette Co., Inc. v. Bandido's, Inc., 712 N.E.2d 446 (Ind. 1999). 
102 Id. At 458 
contains nude or semi-nude photographs of men, among articles and editorials. His only 
appearance in the magazine was on page 21, which featured a fully-clothed photograph and short 
profile as part of a spread titled, “TV Guys.”103  
Although Solano did not appear nude in the magazine or pose for a photo shoot with the 
magazine, he believed that the cover gave a false impression that he did, “making it appear he 
was willing to degrade himself and endorse such a magazine.” He additionally claimed that it 
damaged his reputation in the industry and led to decreased job offers and appearances. Solano 
sued for defamation and, after a summary judgement in favor of Playgirl and subsequent appeal, 
the Ninth Circuit of the U.S. Court of Appeals reversed the summary decision and ruled in favor 
of Solano.104 
Although this case did not focus exclusively on the headline, it still established important 
precedent for headline defamation law and, in turn, clickbait defamation law. First, the court 
affirmed the logic presented in both Kaelin v. Globe Communications Corp.105 and Eastwood v. 
National Enquirer, Inc.,106 claiming that Solano’s profile was too far removed from the 
magazine’s cover and its suggestive headlines to potentially negate their defamatory 
implications:  
Here, the Solano profile appeared 21 pages away from the cover—with plenty of graphic 
frontal male nudity to traverse before reaching “TV Guys” and Solano's tame profile107   
 
In addition, the court made an argument about aspects of the context in which the 
magazine is read that could prevent ordinary readers from accessing Solano’s potentially 
clarifying profile. According to the court, because the magazine was covered in plastic wrapping 
that prevented it from being opened, the cover was “the key to what a reader can expect to find 
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inside the magazine.”108 When applied to the current media landscape, something like a paywall, 
a digital “plastic wrapping,” could make a clickbait headline key to an online article. This 
connection will be explored further in the “Analysis” section of this thesis.  
Condit v. National Enquirer, Inc.  
 In May 2001, Chandra Levy, intern for then-U.S. Congressman Gary Condit, 
mysteriously disappeared. Sometime before July 26, 2001, the National Enquirer, an American 
tabloid newspaper, reported on its website that “just days before” the disappearance of Ms. Levy, 
Carolyn Condit, the wife of Mr. Condit, called Mr. Condit's Washington, D.C., apartment from 
her home in Ceres, California, and verbally attacked Ms. Levy during a five-minute telephone 
conversation. Several nationally-circulated newspapers reported this information from the 
Enquirer 's website, including that Mrs. Condit verbally attacked Ms. Levy over the phone just 
days before her disappearance. On August 7, 2001, the Enquirer published an article about the 
phone call with the front-page headline, “COPS: CONDIT'S WIFE ATTACKED CHANDRA”; 
the subheadlines, “The furious phone call,” and “What wife is hiding”; and the story headline, 
“COPS: CONDIT'S WIFE ATTACKED CHANDRA.”109 
 Mrs. Condit sued the Enquirer for libel, claiming that the above statements, among 
others, gave the false impression that, “the police believe, and the true fact is, that [she] 
physically attacked and/or was physically involved in the disappearance of Ms. Levy; [she] is 
hiding information about Ms. Levy's disappearance; and [she]had a telephone call with Ms. Levy 
‘just days before’ Ms. Levy's disappearance.”110 She also asserted that the above headlines and 
subheadlines could be considered defamation per se. The U.S. District Court of the Eastern 
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District of California ruled in favor of Mrs. Condit, denying a motion from the Enquirer to 
dismiss the suit and strike it under California’s SLAPP statute.  
 In its decision, the court agreed with Mrs. Condit that the headlines, particularly the cover 
headline, could be reasonably interpreted as libel per se. The court wrote that even if the 
headlines were susceptible to an innocent construction, the fact that they implied even one 
defamatory meaning, that Mrs. Condit committed a violent crime, was enough for a libel charge. 
In its reasoning for why the headline’s defamatory meaning could not be cleared up by its 
accompanying article, the court cited Kaelin v. Globe Communications Corp.:111  
Here, the cover headlines here are separated from the article by 32 pages, almost twice as 
far removed as the article at issue in Kaelin, without any reference to the internal page 
where the cover story can be found. The headlines on page 32 and the first paragraph of 
the article are all reasonably susceptible to the interpretation that Plaintiff physically 
attacked Ms. Levy. One sentence that discusses the “attack” makes no reference to a 
phone call. Whether or not the remainder of the article clears up any false and defamatory 
meaning, as to the nature and number of any attack(s), that may be inferred from the 
article as a whole is a question of fact for the jury.112  
 
Huon v. Denton 
 In July 2008, Plaintiff Meanith Huon was charged with criminal sexual assault. Huon 
pleaded not guilty and was acquitted by a jury. On the day of the acquittal, the legal website 
Above the Law (ATL) published an article entitled, “Rape Potpourri,” which, in part, discussed 
arguments made during Huon’s trial. At some point after its initial publication, the ATL article 
was updated to note that Huon was acquitted. One year after the publication of the ATL article, 
Huon sued ATL for defamation, intentional infliction of emotional distress, and false light 
invasion of privacy. Shortly after the suit, the website Jezebel (then owned by Gawker Media) 
published an article entitled, “Acquitted Rapist Sues Blog for Calling Him Serial Rapist,” which 
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briefly described Huon’s trial and lawsuit against ATL. The article’s title was later changed to 
read, “Man Acquitted of Sexual Assault Sues Blog for Calling Him Serial Rapist,” but the article 
itself was not changed.113  
Huon changed his initial suit in response to Jezebel’s publication to include several new 
defendants, including Gawker’s founder Nick Denton, and, after several additional amendments 
from Huon, the Gawker Defendants moved to dismiss Huon’s fourth amended complaint. After 
Huon appealed at the district court level, the U.S. Court of Appeals for the Seventh Circuit 
affirmed and reversed certain parts of the United States District Court for the Northern District of 
Illinois’ decision, and remanded the suit.114 One of the key complaints in Huon’s suit against 
Gawker was that the Jezebel article’s headline and accompanying graphic constituted defamation 
per se. Huon claimed that Jezebel’s headline was not subject to innocent construction, and 
implied that he “has committed rape at least once, and that the word ‘acquitted,’ by itself, does 
not controvert this false insinuation.” The court; however, asserted that the headline must be 
considered in tandem with its article and not in isolation.115  
Although this departs from many of the other rulings addressed in this section of the 
thesis, there are some circumstances that separate the case from others in which the headline 
could be read without its article. First, the court asserted that the headline itself is subject to 
innocent construction, the principle that a potentially libelous statement can be given a harmless 
interpretation if the statement is either ambiguous or harmless. Second, “the headline and article 
were directly adjacent to one another,” making it impossible for the average reader to read the 
headline alone. The court implied that if the circumstances of the case were similar to those of 
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Solano v. Playgirl, Inc. or Kaelin v. Globe Communications Corp., it would be reasonable to 
read the headline alone in order to determine if it is libelous.116 
Analysis 
The purpose of this section is to apply the rulings and precedent from the “Findings” 
section of this thesis to the unique environment of clickbait as established in the “Literature 
Review,” and explore how this precedent might inform the special circumstances presented by 
clickbait defamation in future cases. For the purposes of this thesis, the most important piece of 
precedent found from these rulings is this: A headline may be considered “libel per se” if it is (1) 
defamatory on its face, and (2) normally read by the average reader without its article, or (3) a 
large enough distance away from its accompanying article to where the average reader wouldn’t 
ordinarily read the headline in tandem with its article, whether that article is true or equally 
defamatory. All of the rulings from the “Findings” sections concern, to varying degrees, the 
context in which the average reader would encounter a headline and its article. This idea is 
particularly interesting when it comes to clickbait, a piece of media the context of which is 
unlike any other publication. Of the ten district and appeals court level cases covered in the 
previous section, all of the courts acknowledged how important this idea of context is, whether 
they ruled that a headline could be considered libel per se, or not.  
The structure of this analysis will be divided into two distinct portions: (1) analysis from 
cases in which the court ruled that a headline may be read alone when determining if it is 
libelous on its face, and (2) analysis from cases in which the court ruled that a headline must be 
read in tandem with its article when determining if it is libelous on its face. There are more cases 
in the first portion, seven out of the ten total cases; however, analysis from both portions will 
provide constructive and positive insight when applied to the unique context of clickbait 
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defamation cases, and will point toward the validity of potential clickbait defamation lawsuits. 
First Portion of Analysis  
 The distinct purpose of a clickbait headline is to attract the attention of the reader so that 
they “click” on the headline’s link and are directed to the story’s site. This is often achieved 
through publishing outrageous false headlines that intrigue readers and gain clicks. As 
established in the “Literature Review,” news organizations are incentivized to published clickbait 
headlines, due the growing importance of advertising revenue for media companies;117 a 
dramatic shift in the way stories are chosen, thanks to advanced analytics;118 and an increasingly 
competitive online news environment.119 In addition, readers are now more likely than ever to 
read and share a headline without reading its article, making the headline an increasingly 
important part of any online article.120 Analysis from the below cases will reveal that, in a media 
environment dominated by often incorrect headlines designed to attract clicks, there exists a 
world of precedent that claims these headlines could be the valid basis of a libel per se case.  
 Of the seven cases in this first portion, four deal mainly with the context in which a 
headline would ordinarily be read, and the remaining three additionally focus on how the concept 
of distance contributes to headline defamation cases. Las Vegas Sun, Inc. v. Franklin, the first of 
the four that deal strictly with context, contains important commentary about the setting in which 
a typical reader ordinarily reads a headline and its article, despite being heard in the 1950’s. In its 
decision, the court states that, even in 1958, “[t]he text of a newspaper article is not ordinarily the 
context of its headline, since the public frequently reads only the headline. The same is true of a 
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tag-line or leader, since the public frequently reads only the leader without reading the 
subsequent article to which it refers.”121  
 This standard is true, to an even greater extent, when applied to clickbait headlines that 
appear online. As established in the “Literature Review” section of this thesis, people today are 
receiving their news in an unprecedented context. A rising number of Americans are getting their 
news online, and the majority of U.S. adults are using social media in some capacity to stay 
informed, with social media passing print journalism as a primary news source for Americans.122 
The way that a clickbait headline is presented and read in this context is entirely without its 
article. On social media sites such as Twitter, or news aggregator services such as Facebook 
Today, often-defamatory clickbait headlines are presented to the average reader either alone or 
with a brief tagline—the same context that the Sun court claims allows headlines to be read 
without the context of their article when determining if they are libelous per se.123  
 McNair v. Hearst Corporation elaborates on this point. In its decision, the McNair court 
asserted that, although an article read in its entirety may actually be true, the real truth of an 
article, or headline, depends on “what it is read to say,” or how it would ordinarily be read by the 
average reader.124 What a typical clickbait headline is “read to say” may differ greatly from its 
accompanying article, and such articles ordinarily do not appear in the context in which the 
average reader encounters a piece of clickbait. This context is very unique, and will be explained 
briefly now: Rather than turning pages to get from a headline to an article, a reader might see a 
photo with a headline in a box on sites like Twitter or Facebook. In order to reach this headline’s 
article, viewers would have to click on this photo and be sent to another page. Additionally, as 
                                               
121 74 Nev. 282, 329 P.2d 867, 870 (Nev.1958). 
122 A.W. Geiger, Key findings about the online news landscape in America, PEW RESEARCH CENTER (2019), 
https://www.pewresearch.org/fact-tank/2019/09/11/key-findings-about-the-online-news-landscape-in-america/. 
123 Las Vegas Sun, Inc. v. Franklin, 74 Nev. 282, 329 P.2d 867, 870 (Nev.1958). 
124 (9th Cir. 1974) 494 F.2d 1309.  
addressed in the “Literature Review,” many readers are no longer clicking on this photo, and are 
simply reading and sharing the headline itself without having looked at the article.125  
The McNair court also claimed that, in 1974, a newspaper might publish a particularly 
outrageous headline “to compel the reader’s attention,” and that this fact could absolutely work 
in a plaintiff’s favor when suing a publication for a defamatory headline.126 This strategy, 
publishing a false headline in order to attract readership, is the essence of clickbait, and the 
popularity of such a strategy has skyrocketed in recent years thanks to a number of factors in the 
media industry. With this important precedent established by McNair v. Hearst Corporation, 
there exist grounds for any defamatory clickbait headline to be the basis of a libel suit and read 
by a court without the context of its article, whether that article is true or false. In a time when 
media companies are effectively being forced to published outrageous headlines in order to 
attract clicks, this McNair precedent is no small matter.  
Using Schermerhorn v Rosenberg, the concept of the “fair index rule” can be applied to 
the world of clickbait. By logic of this rule, “[i]f the headline is a fair index of an accurate article, 
it is not actionable. If it is not a fair index, then the headline must be examined independently to 
determine whether it is actionable under general principles of libel.”127 As stated in the 
“Literature Review,” clickbait headlines are often false, having nothing to do with their 
accompanying article, in order to attract clicks—which are now considered more valuable to 
media companies that their articles actually being read.128 This precedent indicates that even if a 
clickbait headline were read in tandem with its article, which is often not the case, the headline 
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may still be read independently when determining if it is libelous per se if it has nothing to do 
with its accompanying article.   
Journal-Gazette Co., Inc. v. Bandido's, Inc., the last of the four cases not to address 
distance, also uses the fair index rule in its decision, this time applied to a subheadline rather 
than a headline.129 And, that these two fair index cases were heard in different jurisdictions, New 
York and Indiana, respectively, there is a basis for this line of logic to be used in courts beyond 
the jurisdiction of a particular state or district. The Journal court makes an additional claim that 
is applicable to clickbait:  
[A] defamatory headline may be much more injurious to a party than a defamatory article 
where the false statement may be buried in the story and go unnoticed by the average 
reader. This is especially true when an individual reads only the headline and not the 
story.130 
 
So, there exists precedent to claim, in a clickbait defamation case, that the defamatory 
headline is even more injurious to the plaintiff because it appeared alone on social media sites 
like Twitter or news aggregators like Facebook Today without its accompanying article. Journal-
Gazette Co., Inc. v. Bandido's, Inc., along with these three previous cases, provide a firm 
foundation for any potential clickbait defamation suit. With clickbait headlines often appearing 
without their accompanying article to the average reader, the concept that a headline may be read 
in court how it ordinarily appears to its audience is revolutionary. By applying this principle to a 
potential clickbait defamation case, a defamatory clickbait headline could be read alone in court 
because it appears alone to readers online on sites like Twitter and Facebook. So, even if this 
headline’s article could clear up any of its defamatory meaning, this argument wouldn’t be 
accepted in the court because the average reader would not read this clarifying article with the 
defamatory headline. In addition, with many clickbait headlines not representative of the facts in 
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their linked articles, the fair index rule would likely allow many clickbait headlines to be read 
without the potentially clarifying properties of said articles.  
In order to illustrate these points, an example from the beginning of this thesis will be 
revisited. On January 7, 2018, the Mirror published an online article with the headline, “Did 
Caitlyn Jenner just let it slip that Kylie Jenner HAS already given birth?”131 However, the article 
itself did not include any of the drama found in the headline, but instead detailed an interview 
with Caitlyn on Piers Morgan's Life Stories in which she mistakenly said she had 13 
grandchildren, when the correct number was eleven. Using the above precedent, there is a basis 
for this headline to be read alone in court when determining if it is defamatory. First, regarding 
the idea of “context,” this false headline would appear on Twitter or Facebook without its factual 
article, and thus the average reader would be led to believe that Caitlyn Jenner did in fact let it 
slip that Kylie Jenner gave birth, since the facts of the article would not be normally read 
alongside the false headline. Second, by applying the fair index rule to this case, the headline 
may be read alone in court because the headline is not representative of the facts in its article: 
While the headline claims that Caitlyn Jenner accidentally revealed that Kylie Jenner gave birth, 
the article says that she mistakenly said she had 13 grandchildren, when the correct number was 
eleven.  
Next, Kaelin v. Globe Communications Corp. incorporates the concept of distance, an 
idea that is especially applicable to the field of clickbait. In its decision, the Kaelin court stated 
that the defamatory headline’s accompanying article, despite having the capacity to clarify any 
libelous statements made in said headline, was 17 pages away from the headline, and thus too far 
removed from the front page to have such a clarifying effect.132 Clickbait headlines and their 
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accompanying articles often appear on entirely different pages on the internet, separated by a 
link. Using this precedent from Kaelin v. Globe Communications Corp., a plaintiff could sue and 
claim that, despite a clickbait headline’s article having the capacity to clear up any potentially 
defamatory meaning, there is too much “distance” between the headline and article for it to have 
the clarifying effect—if, for example, the headline appeared on Twitter or Facebook Today, and 
the article appeared on a linked media company’s website.  
Now, some may believe that this “linked” distance between two web pages is much 
shorter than the 17 pages separating the Kaelin headline from its article. However, there is a 
strong argument that the two distances are comparable, despite appearing in different mediums. 
First, data from the “Literature Review” sheds light on how online users see this distance. As of 
2016, 59 percent of links shared on social media had never actually been clicked on and read by 
users.133 So, at least in the eyes of most online readers, clicking on a digital headline’s link 
requires too much time and effort. Second, and this point will be addressed in greater depth in 
the next section, there are several online “roadblocks” that often prevent readers from moving 
from the online headline to its article. The majority of online news websites have some form of 
“paywall,” a function on a website that only allows access to users who have paid to subscribe to 
the site—as of 2019, 69 percent online newspapers were using some kind of paywall.134 The 
average price for these paywalled news sites in 2019 was about $15.75 per month, and these pay 
models have been slowly rising ever since.135  
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Finally, there is the issue of internet or broadband connection, an issue that is absent 
when dealing with physical media. If a user encounters a clickbait headline and clicks on it, but 
then experiences poor internet connection, they might not be able to read the clarifying article at 
all. Readers dealing with a physical defamatory headline don’t face this problem. So, based on 
users’ interactions with links, the paywalls that prevent them from accessing stories, and the 
nuanced problem of faulty internet experienced only by online readers, it can be argued that there 
exists a considerable distance between an online headline and its article, one lined with various 
roadblocks.  
Solano v. Playgirl, Inc. provides precedent for this argument, and follows the line of logic 
established in Kaelin. In that case, the court stated that 21 pages between the cover and its 
accompanying article was too far for the article to clear up any falsity in the cover headline;136 
Condit v. National Enquirer, Inc. did the same, with 32 pages in its case.137 As mentioned, the 
Solano court established another factor when considering the context of a physical headline that 
has interesting implications in the virtual world of clickbait. According to the court, because the 
magazine in question was covered in plastic wrapping that prevented it from being opened, the 
cover was “the key to what a reader can expect to find inside the magazine.”138 When applied to 
the digital realm, the aforementioned paywalls could be considered this “plastic wrap,” 
preventing the reader from understanding the story beyond its headline. Precedent from the 
Solano court would allow a paywall-protected defamatory headline to be read alone in court 
because the paywall prevents readers from accessing the accompanying article, making this 
headline “key to what a reader can expect to find”139 in the article.  
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For example, The Economist is an online publication that paywall protects all its recent 
articles. On March 31, 2021, tweeted an article with the caption, “The EU has handled covid-19 
poorly. Where did it go wrong, and what does this mean for the union? Our cover in Europe this 
week,”, along with a link and a graphic.140 If you were to click on the link, however, you would 
only be able to read the headline, “How Europe has mishandled the pandemic”; the subheadline, 
“What happened and what does it mean for the union?”; and the first one and a half 
paragraphs.141 At that point, the article would be blocked by a paywall containing a prompt to 
either log in to your already-existing Economist account, or begin subscribing. If the headline of 
this article were defamatory, precedent from Solano could provide an argument that the existence 
of this paywall would allow this defamatory headline to be read alone in a libel per se case.  
Second Portion of Analysis 
 This second portion of analysis addresses the decisions supporting that headlines must be 
read with their accompanying articles when deciding if they are libelous. However, analysis from 
these cases will still show a firm support of what this thesis has already been established about 
clickbait defamation cases: in short, the contexts surrounding the headlines of these three cases 
are completely different from that a typical clickbait headline, and, when applied to this context 
surrounding a clickbait headline, the rulings from these cases would suggest that a clickbait 
headline should be read alone in a libel per se case. The decision from the first of these cases, 
Gambuzza v. Time, Inc., asserts that distance plays a crucial role in whether a headline should be 
read alone or with its accompanying article in a headline defamation case.142 In the case, the 
court ruled that that the headline in question was too close to the rest of its text to be read 
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individually. However, when applied to the environment of clickbait headlines, this decision 
actually affirms the notion that clickbait headlines should be read independently from the 
accompanying article when determining if it’s libelous. While the headline in the Gambuzza case 
was close to its accompanying article, clickbait headlines often appear separate from their 
articles, on social media platforms or news aggregator sites, and thus could be logically read 
without these articles in a clickbait defamation suit.  
 The decision in Blake v. Gannett Co., Inc. states that, because no ordinary reader would 
read the case’s headline separate from its article, the two must be considered together in the 
court.143 Similar to the example from Gambuzza, this decision actually affirms the argument 
presented in the first portion of analysis. Basically, the Blake court ruled that a headline must be 
read in court how it would normally be read by the average reader. As established in the 
“Literature Review,” the average online viewer reads and shares headlines without reading their 
accompanying articles. By this logic, the Blake court could advise that a clickbait headline 
should be read alone in a clickbait defamation suit, since it would be read alone in its normal 
context. The decision from Huon v. Denton follows the same line of logic, claiming that the 
circumstances of a case like those of Solano v. Playgirl or Kaelin v. Globe Communications 
Corp.—circumstances likely emulated in potential clickbait defamation cases—would allow a 
court to reasonably read the headline separate from its article when determining if it is 
libelous.144 In short, if a headline were not close to its accompanying article but instead separated 
by a considerable margin, such as the headlines from Solano or Kaelin or most clickbait 
headlines, then this headline could be read alone in the court when determining if it is libelous.  
In summary, by analyzing these ten headline defamation cases, the foundation for a 
viable clickbait defamation suit has been established, and four distinct points were made. First, 
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Las Vegas Sun, Inc. v. Franklin and McNair v. Hearst Corporation show that, if a headline is 
ordinarily read without its article, it is appropriate to read the headline alone when determining if 
it is libelous. This is important because often-libelous clickbait headlines typically appear 
without their articles on social media platforms like Twitter or news aggregator sites like 
Facebook Today—separated by a link. So, with precedent from these cases, there is a strong 
argument that clickbait headlines may be read alone when determining if they are libelous in a 
clickbait defamation suit, since they typically appear alone in their online context.  
Second, Schermerhorn v Rosenberg and Journal-Gazette Co., Inc. v. Bandido's, Inc. 
introduce the “fair index rule,” a concept that has important implications for potential clickbait 
defamation cases. This rule states that, “[i]f the headline is a fair index of an accurate article, it is 
not actionable. If it is not a fair index, then the headline must be examined independently to 
determine whether it is actionable under general principles of libel.”145 Since clickbait headlines 
are often false in order to attract readers, and thus not representative of what appears in their 
attached article, the idea that a defamatory headline may be read alone in a libel suit is very 
influential as the field emerges. In addition, logic from the Journal court would suggest that 
clickbait read separate from its article could be even more injurious when read in this isolated 
environment, since the article does not have the capacity to clear up any defamatory meaning in 
the headline. This has important implications in the world of clickbait—as established in the 
“Literature Review,” the majority of online users read and share online headlines without reading 
their linked articles, making the context of clickbait headlines one in which their headlines do not 
appear.  
 Third, Kaelin v. Globe Communications Corp., Solano v. Playgirl, Inc. and Condit v. 
National Enquirer, Inc. all demonstrate the importance of distance in clickbait defamation 
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cases—if a defamatory headline, as clickbait often are, is too far removed from its potentially-
clarifying article, it can be read alone in a libel suit. Since clickbait headlines are typically 
separated from their article by a link, this precedent, too, has important implications. As 
explained in the first portion of analysis, although some may argue that a link may be a shorter 
distance than the magazine pages of Kaelin, there exists a strong argument that the physical 
distance of magazine pages and the digital distance of a linked article are comparable: first, the 
majority of online users read and share online headlines without having read their attached 
articles, implying that these users consider it too much work or “distance” to click on a 
headline’s link and read its article; second, the popularity of online paywalls prevent many users 
from reading past the first few paragraphs of an online article; and third, faulty internet 
connection can prevent online users from moving from a headline to its linked article.   
Finally, even cases with decisions claiming that headlines must be read with their 
accompanying articles provided strong support affirming the rest of the analysis. Decisions from 
Gambuzza v. Time, Inc., Blake v. Gannett Co., Inc. and Huon v. Denton all point to the fact that, 
if a potentially-defamatory clickbait headline were typically read without its accompanying 
article, then it could be read that way when determining if it is libelous per se. All together, these 
four points of analysis provide a strong foundation for a viable clickbait defamation suit; and 
from these four points emerge three major factors to consider in future clickbait defamation 
cases, factors that will be applied to Prof. Lessig’s case in the upcoming section: (1) Are the 
online headline and lede a fair index of its story?; (2) In what context would the average reader 
experience this online headline?; and (3) How large is the “distance” between the online headline 
and its story in this average context? 
 
 
Discussion and Conclusions 
The purpose of this section is to identify the key legal issues at stake in Prof. Lessig’s 
case and discuss how a court might see the case in light of the precedent discussed in the 
previous section of analysis. The goal is to arrive at important considerations for future clickbait 
defamation cases. First, a brief summary of the case: On September 7, 2019, Joichi Ito stepped 
down as head of the Media Lab at the Massachusetts Institute of Technology after disclosing that 
he accepted $1.7 million in private donations from Jeffrey Epstein. The next day, Prof. Lessig 
published a 3,500-word Medium article in which he defended Ito, a colleague and a friend of his, 
titled, “On Joi and MIT.” The article addressed at length the excess of “blood money,” such as 
Epstein’s, that funds many top universities, and the ethics of accepting this money:  
Or more precisely, I believe that if [universities] are going to accept blood money (type 
4) or the money from people convicted of a crime (type 3), they should only ever accept 
that money anonymously.146  
 
In order to grasp a full understanding of the case, Prof. Lessig’s argument will be laid out 
in full before continuing a summary of the case. Basically, says Lessig, there are four types of 
entities or people who want to give money to an institution like MIT: Type 1 consists of “people 
like Tom Hanks or Taylor Swift—people who are wealthy and whose wealth comes from 
nothing but doing good.”147 Type 2 consists of “entities like Google or Facebook, or people 
whose wealth comes from those companies.”148 People or entities from this group are 
ambiguously good, since public opinion over these figures is generally mixed. Type 3, Epstein’s 
group, consists of “people who are criminals, but whose wealth does not derive from their 
crime.”149 Finally, Type 4 consists of “entities and people whose wealth comes from clearly 
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wrongful or harmful or immoral behavior [such as the] RJ Reynolds Foundation, the Sacklers, 
the Kochs.”150  
According to Lessig, all universities, whether they want to or not, take all four types of 
money when fundraising. Lessig doesn’t argue with this point; instead, he states that universities 
should not allow people from Types 3 and 4 to “whitewash their reputation” through these 
donations. Alternatively, if universities are going to accept this money, as is the sad reality of 
university fundraising in America, they should make Type 3 and 4 donations anonymous so not 
to make these people or entities (like Epstein) look better in the public eye. So, in Ito’s case, 
Lessig believes that what Ito did was not a moral failing as some have claimed, especially since 
he received approval from MIT to do so. After all this, Lessig does acknowledge the pain and 
anguish that the acceptance of Epstein’s donation caused, as well as the hurt he feels that MIT 
lost a thought leader such as Ito.151  
The backlash from the article was immense, especially on social media platforms like 
Twitter, with many users disturbed that someone whose focus is on institutional corruption 
would defend accepting private funding from Epstein.152 On September 14, 2019, the New York 
Times published the online headline, “A Harvard Professor Doubles Down: If You Take 
Epstein's Money, Do It in Secret,” with the subheading, “[Lessig] defend[s] soliciting donations 
from the convicted sex offender Jeffrey Epstein.”153 The article features an interview between 
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Prof. Lessig and Times reporter Nellie Bowles about the blog post. Here are some excerpts from 
the interview, with Bowles bolded:  
 
Do you think it’s O.K. if this is kept secret? 
No. My preference is that none of this money should be in institutions, but if the 
institution says it’s going to take this money, then at the very least it should not be 
offering the gift of reputation laundering for those who give it…  
 
You are an expert in these subtle things. On your website, you write about the subtle 
ways that money and influence and corruption happen. 
I’m not sure why we’re walking past each other on this. I don’t think the money should 
be in the institution, period. You asked the question as if — it was kind of a ‘Are you still 
beating your wife?’ question. You asked the question as if I supported taking the money. 
I don’t. Absolutely. 
 
I know you don’t. But you still wrote a defense of the guy who did. 
I wrote a defense of a guy who did it in the context of a university that says, ‘Take the 
money!’ The university says to take the money, and take it anonymously. All I’m trying 
to suggest is this: that the suggestion of the Ronan Farrows of the world that somehow 
there’s something terrible about the anonymity — no! If you’re going to take the money, 
you damn well better make it anonymous.154  
 
After contacting Bowles several times over email to express his disapproval of the 
article’s headline and lede, Lessig sued the Times for defamation, claiming the headline and lede 
were misleading and caused numerous attacks on his character both online and in person. In the 
complaint and demand for trial by jury, Lessig’s legal team stated that the Times’ actions:  
[A]re part of a growing journalistic culture of clickbaiting; the use of a shocking headline 
and/or lead to entice readers to click on a particular article, irrespective of the truth of the 
headline…Defendants are fully aware that many, if not most, readers never read past the 
clickbait, and that their takeaway concerning the target of the headline is limited to what 
they read in the headline.155 
 
Lessig dropped the suit on April 2, 2020, after the New York Times online headline and 
subheading were changed to, “What Are the Ethics of Taking Tainted Funds?” and, “A 
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conversation with Lawrence Lessig about Jeffrey Epstein, M.I.T. and reputation laundering,” 
along with the following editor’s note:  
An earlier version of this article referred imprecisely in the lead paragraph to the views of 
Professor Lawrence Lessig. The lead has been edited to reflect that while Mr. Lessig 
defended Joi Ito, who had accepted anonymous donations from Jeffrey Epstein, he said 
he would prefer that institutions not accept such money. The headline has also been 
changed, and this version of the article now has the same headline as in the print edition 
of The Times.156 
 
If these changes to the online story were never made, and Lessig’s suit continued to trial, 
there are three major factors to consider when determining how the headline would be read in 
court, which were mentioned in the “Analysis” section: (1) Are the online headline and lede a 
fair index of its story?; (2) In what context would the average reader experience this online 
headline?; and (3) How large is the “distance” between the online headline and its story in this 
average context?  
First, are the online headline and lede, “A Harvard Professor Doubles Down: If You Take 
Epstein’s Money, Do It in Secret,” and, “[Lessig] defend[s] soliciting donations from the 
convicted sex offender Jeffrey Epstein,”157 a fair index of the story? As a refresher, here is the 
fair index test as presented by Schermerhorn v. Rosenberg:  
To determine whether the headline is a fair index of the article with which it appears, 
both must be considered together…If the headline is a fair index of an accurate article, it 
is not actionable. If it is not a fair index, then the headline must be examined 
independently to determine whether it is actionable under general principles of libel. That 
the defamatory meaning of the headline may be dispelled by a reading of the entire article 
is of no avail to the publisher.158 
 
It could be reasonably argued that, yes, the headline is a fair index of Bowles’ story, 
meaning that the headline more or less accurately reflects the facts presented in the linked story. 
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Although Lessig does state that he “absolutely” does not support taking Epstein’s money, he 
does twice offer the caveat to which the headline refers: “My preference is that none of this 
money should be in institutions, but if the institution says it’s going to take this money, then at 
the very least it should not be offering the gift of reputation laundering for those who give it,” 
and, “If you’re going to take the money, you damn well better make it anonymous.”159 Now, it 
could be argued that “anonymous” and “secret” mean two different things; the former implying 
that someone knows but not everyone, and the latter implying that no one knows. However, in 
the context of taking private donations, it could equally be argued that the two could be used 
interchangeably, each meaning that the donation was accepted without the public’s knowledge—
with only the university’s knowledge. The lede is a little more complicated, as most of Lessig’s 
defending is done on the behalf of Ito, particularly defending his reception of donations from 
Epstein.  
All this considered, it could be argued that the fair index test would not allow the online 
headline to be read alone when determining if it is libelous per se—the headline does not give 
the readers an impression that is so entirely different from the facts presented in the article that 
the two should not be read together in court. On the other hand, there is a strong case that the 
lede is a fair index of the story. Lessig did not encourage universities to “solicit,” or actively ask 
for, donations from Epstein. Instead he stated that, if people or entities such as Epstein from his 
described Type 3 and 4 groups offer to donate to universities, and if the university decides to 
accept, they should do it anonymously so as not to whitewash the reputation of the donator. So, 
the lede is not an accurate representation of the facts of the article, and this could allow the lede 
to be read alone in court when determining if it is libelous or not. However, as will be addressed 
shortly, the lede does not appear in the context to which Lessig’s suit refers. So, the average 
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reader would not have the opportunity to read this potentially defamatory lede without the 
presence of the factual and clarifying article.  
Second, in what context would the average reader experience this online headline? 
Lessig’s suit makes clear that this context is the Times’ tweet on September 14, 2019, which 
reads: “Lawrence Lessig, a Harvard Law Professor, spoke with our reporter, Nellie Bowles, 
about Jeffrey Epstein, Joi Ito, MIT and reputation laundering.” Attached to the tweet is the linked 
article, which contains the headline, “A Harvard Professor Doubles Down: If You Take 
Epstein’s Money, Do It in Secret,” and the subheadline, “A conversation with Lawrence Lessig 
about Jeffrey Epstein, M.I.T. and reputation laundering.” This is an appropriate context for the 
headline for this case. As established in the “Literature Review,” the majority of Americans get 
at least a percent of their news from social media and, as Lessig additionally points out, often 
don’t read beyond the headline and subheadline as they appear on the social media platform—
scientists at Columbia University and the French National Institute found in 2016 that 59 percent 
of links shared on these social media have never actually been clicked.160 This trend has only 
been escalating in recent years, and publications have been responding by creating content with 
the sole intention of being shared on social media.161  
Precedent from the previous section of analysis affirms that this line of logic could allow 
for the online headline to be read independent from its article when determining if it is 
defamatory. Since the average reader wouldn’t read the potentially-clarifying article along with 
the headline, the court should not receive the benefit of having the facts of the article when 
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determining if the headline is libelous or not. Instead, it should read the headline how it would 
normally appear to the online user: alone.  
Finally, how large is the “distance” between the online headline and its story in this 
average context? As it appears on social media, the distance between the headline and its article 
is not a physical distance, so to speak. Instead, as addressed in the “Analysis” section, an online 
headline on social media and its article are on two different web pages, the distance between 
them being a link. This is a considerable distance for three reasons: first, the majority of online 
users read and share online headlines without having read their attached articles, implying that 
these users consider it too much work or “distance” to click on a headline’s link and read its 
article; second, the popularity of online paywalls prevent many users from reading past the first 
few paragraphs of an online article; and third, faulty internet connection can prevent online users 
from moving from a headline to its linked article.   
A description of the “distance” between the clickbait headline and article in this 
particular case: The reader encounters the New York Times’ tweet on their Twitter feed. Then, 
the reader must click on the link and wait for the new page to load. If they aren’t already logged 
in to their New York Times account, they are going to be prompted to log in. If they don’t have 
an account, they will be prompted to create an account or, if they remain a guest, they will be 
told that they have a certain number of remaining “free” articles this month. As of January 2021, 
this number is 20 prevents them from reading beyond the headline.  
Considering all these factors, it could be argued that this “distance” is similar to those of 
Kaelin v. Globe Communications Corp., Solano v. Playgirl, Inc. and Condit v. National 
Enquirer, Inc., and could allow for the online headline to be read independent from its article 
when determining if it is defamatory. While the physical distance from the clickbait headline to 
its article might not mimic the 17 pages that separated the Kaelin headline and its article, there 
exist significant roadblocks that prevent readers from often reaching the linked article—
something online readers are already not inclined to do.162  
So, Lessig’s case has now been evaluated by the three criteria set forth in the “Analysis” 
section of this thesis. A brief recap: First, while the headline is in fact a “fair index” of its linked 
story, meaning it is more or less representative of the facts of the article, the lede is not a fair 
index, and this could provide a basis for the lede to be read alone when determining if it is 
libelous or not. However, and this is the second point, the lede is not a part of the context in 
which the average reader would experience this headline. This context, set forth by Lessig in his 
suit, is a September 14, 2019, tweet from the New York Times. And, because it does not include 
the headline’s article, this context could allow the court to read the headline alone when 
determining if it is libelous or not. Finally, there is a considerable digital distance between the 
clickbait headline as it appears in the tweet and its linked article. While online users may not 
have to flip 17 pages to get from headline to article, there are several factors that prevent them 
from reaching the article, and data shows that a majority of these users read and share headlines 
without clicking on their linked articles.163  
However, even with these factors establishing the grounds for the headline to be read 
alone in a potential clickbait defamation case, it is difficult to say that the court would have ruled 
in favor of Lessig. There are grounds to his claim that the Times published a shocking headline 
to entice readers to click on its article with full knowledge that they rarely read past the 
clickbait—but, as established in this section, the headline that appeared in this tweet is a 
relatively fair index of Lessig’s claims in the interview. And, although the story’s lede is not a 
fair index, it did not appear in the Times’ September 14, 2019 tweet to which Lessig is referring. 
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All of this is inconsequential, though, as the Times did eventually change the clickbait headline, 
and Lessig did drop his suit.  
Conclusions to the Thesis 
 The goal of this thesis was to express the need for additional scholarship in the emerging 
field of clickbait defamation by conveying first the strong incentive for media companies to 
publish potentially defamatory clickbait headlines and, second, the defamatory qualities of 
headlines according to scholars and case law.  
Overall, the findings throughout this process led to conclusions that met and exceeded 
this goal. There is a wealth of literature establishing that, now more than ever, media companies 
are encouraged to publish outrageous and potentially defamatory headlines with the purpose of 
attracting clicks. Online advertising is becoming an increasingly important stream of revenue for 
media companies and editors, especially in the U.S., have reacted to this growth in revenue as 
well as other factors by making “clickability” and “shareability” major factors in deciding both 
what stories to publish and how contributors get paid. Additionally, these same media companies 
are having to react to major competition in advertising and content from digital intermediaries, 
causing them to mimic successful practices of companies like Facebook and Google. Finally, a 
growing number of online readers are no longer reading beyond an articles headline, and are 
more frequently sharing these headlines without the context of their articles.  
This thesis’ findings from the world of headline defamation were equally persuasive. 
First, it is well established that there is a school of thought within headline defamation law that a 
headline may be understood as defamatory independent from its subsequent article, and this view 
is backed up by a number of influential headline defamation cases. In addition, the factors to 
consider when determining whether a headline may be understood as defamatory independent 
from its subsequent article—the “fair index test,” the average context of a headline, and the 
distance between a headline and its article—all typically point to the fact that the average 
clickbait headline should be read alone in a potential clickbait defamation suit. Although there’s 
an argument that a clickbait headline and its linked article are relatively close together, it could 
also be argued that “roadblocks” such as paywalls and faulty internet, as well as the fact that a 
majority of online users never click on a headline’s linked article, point toward the existence of a 
considerable amount of “distance” between a clickbait headline and its article.  
An idea that has emerged during this thesis, though, is that the nomenclature of “clickbait 
defamation” set forth by Prof. Lessig, while effective in speaking to our current media 
environment, does not truly distinguish the field from the well-established world of headline 
defamation. As established in the “Findings” section of this thesis, news organizations have been 
publishing outrageous headlines for the purposes of attracting readers since the field of headline 
defamation has existed. It could be argued, then, that clickbait defamation is simply the natural 
extension of headline defamation—the field, which this thesis asserts will become popular in the 
coming years, is just the reaction of the established field of headline defamation to a media 
environment that increasingly encourages the publication of defamatory headlines, and one in 
which readers are less and less inclined to read beyond an article’s headline. It will be interesting 
to observe how this field expands in the coming years, and how the nation’s courts will rule in 
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